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J WAR DEPARTMENT,

WASHINGTON.,

July 25, 1921.

Mro. Robert He. Todd,
Republican National Cormitteeman for Porto Rico,
58 West 4 Street,
New York City.

Dear Sir;

I beg to acknowledge the receipt of your letter of July 13th,
in which you recommend Honorable Emilio del Toro, an Associate Justice
of the Supreme Court of Porto Rico, for appointment as Chief Justice
of said court upon retirement of the present incumbent, about September
1lst of this year.

You alsc present for consideration the names of Messrs. Jose A.
Poventud, Leopoldo Feliu and Carlos Franco Soto in filling the vacancy
left in the Supreme Court should Justice del Toro be promoted to Chief
Justice. :

I am glad to have your recommendation of these gentlemen, and
will be pleased to bring it to the attention of the President at the
time the matter of filling any vacancies in the Porto Rican Supreme
Court is belng comsidered.

Yours very fruly,

John We Weeks,
Secretery of War,



_‘SUPREME COURT OF PORTO RICO

ASSOCIATE JUSTICE

i, ~ £
Mo—— // /jz,/

B Tl ol Lo e



e
§ SUPREME COURT OF PORTO RICO

o i

' ; EMILIO DEL TORO
H o T

-

oﬁ ou—»;Zé\’ /Z:,_ sl " e

i

PRI SRR - e 06«7/«~ZA%— “4“



(’fh,é Junta Central %aien WaS Wattuaug

|in session to hear the vesult of the don-
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JUSTICE WoOLF LIKELY TO
- SUCOEED JUSTICE HERNANDEZ

Justice Adolf &, Wolr is. likely to
Succeed Chief Justice Hernidndez ~ on
the retirement of the latter, which is
expected at any time. Provision wag
made by the last legislature for the
retirement of Chief Justice Hern4n-
dez on a pension at such time ag he
chose to tender his resignation, Tt wag
understood that he would resign not
later than Novemper 1, but it was said
yesterday that he had not yet done
S0. %
k Judge Wolf is the senior member of
the court and it was reported some
time ago that he hag suggested to Pre-
sident Harding that he would like
either to be transferred to the Fede-
ral bench or promoted to chief justice
of the Insular Supreme Court in the
event of a vacancy,

Should Judge Wolf move up friends
of José B, Benedicto are already work-
ing’ for hig appointment ag associate
Jjustice.
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Hon Robert H Todd
Member, Republican National Committee
San Juan.
My dear Mr Todd:

I take the liverty of addressing you
upon a subject, of which I do not know your personal
opinion, but which I feel 1s a questlon of vital
importance to the People of Porto Rico. That is
the propsective vacanc& of Chief Justice of the
Supreme Court of Porto R&oo. I enclose & clipping
from tine Porto Rico Progress of Nov 3 1921. It
seems to me this position belongs eXclusively to
a native Porto Rican, and sinould not under any
circumnstances go to a continental Amerlcan irrespective
of his ability, integrity or eminence. It seems that
nothing would ve so harmful to the Republican Adminis—-
tration in this Island as the appointment of a
continental American to this position.

I have the honor to remaln
v .
Henry W Dooley ’

Democratic National Committeeman
for Porto Rico

HWD/uC



December 15, 1921.

Honorable Emilio Del Toro, i

Associste Justice, Supreme Court of Porto Hico,
S8an Juan, P. R.

My dear friend:-

I had the pleasure of receiving your letter of the

Qﬁ?th jnstant and you must excuse me for not replying in Spanish,

as the young lady who is writing cannot do so in our vernacular.

At the same time that yvour letter arrived the Gov-
ernor showed me a copy of the resignation of the Chief Justice,
the original of which is now in the hands of the President to
take effect on the 9th of January next. Previous to this, and
while Judge Wranco was here in Washington with me, I had a long
talk with Secretary Weeks about the whole situation. I went at
length into the history of the Supreme Court and its present
and past membership and told him how Justice Wolf had obtained
the Governor's endorsement. I told him what I knew of you and
then I handed him a copy of your record, which he read very
carefully and asked me what your age was and I told him that
you were about forty-five years old.

When I told the Secretary the kind of man that Wolf
was he stopped me short and said that when he spoke to him he
immediately made up his mind that Wolf was a weakling and sort
of a dyspeptic fellow and eoncluded, telling me that I should
not worry, that he understood the situvation perfectly well and
would take up the matter with the President and asked me to leave
with him your written record and he would use it in his conversa- ,
tion with the President.

My impression from this converation 18 thst the mat-
ter is closed and that you will be appointed to the position.
Things that have happened after that talk make me believe that
there is no doubt whatever about the outcome. I am enclosing
herewith & copy of & letter which I wrote to Jud ge Towner after
a long ‘conversation which I had with him on the same subject, and
he also assured me that he would talk to the President.
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/ I n Jjustice to the Governor, I must tell you that ves-
terday I had a long talk with him about the situation and in refer-
ence to a cable which he had just received from Senator Tous Soto
rocomnending you for the office of Chief Justice and Judge Frankel
for the vacancy in the Supreme Court. The Governor admitted that
he had acted somewhat hastily in his recommendstion and believed
that you were the best man of the two, and would talk to the Pres-

| ident and let him know of the situation.

After your appointment, I will then take uvp the matter

Al et Judge Pranffel and hope to succeed in my endeavors. At any event,
. 1 am positive that no Unionist will get into the Court.

With my best wishes for & Merry Christmas and a Happy

'New Year, and if you have any letters to write me, continue to do

' 80 care of the National Committee, as I might run over to New York
for a few days.

Yours very sincerely,

HT



Hon, Hurpry

Attorney

M. Daughtery :
Senersl of m'mua

w”mtﬂ‘. Pa G,

_ 8

I am instrusted by uy

Now York City, July 1Swh, 1921, -

States,

In Re. resignation of the Chief Justice of
the Supreme Oourt of Porto iico.

On or abous the first day
Chief Justice of the “upreme Co
Vaoant by resignation of the pr
om aguount of age,

Jour goncideration, for tne £iil
Hom, Zmilio del Toro, one of the issooiate Justices of the saiq
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oxto Rigo. o

¢ instructed Lo preseat to your
Jooe d. Poventud, Hon. Leopolod

Carlos Myango Sete, practioing attorneys of good

repute, the lust nemed baving been a Distriot Judge for a number
& position which he filled with honor and distinctiom. o
a1l good smericanns, stand kigh in the samunity, aad

of yeurs
They aro'

aByone regei £ the appoin tmen

people,
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Republicsn Hutd
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MEMORANDUM
IN CONNECTION WITH THE PROVISION FOR
THE OFFICE OF CHIEF JUSTICE OF PORTO RICO.

Law and Precedent. ‘
It is maintained that in Portc Rico when the office
of Chief Justice of the Supreme Court becomes vacant there
is no binding precedent for the appointment of the senior
Assoclate Justice to fill the place. In such cases, the
President, in accordance with law and precedent, may ap-
point to the office any practicing attorney or any of the
Associate Justices who in his opinion possesses the neces-

sary qualifications therefor.

Chief Justices Quifiones and Herndndez.
When General Bréoke, following instructions from the

President of the United States, assumed in October, 1898,
command of the Department of Porto Rico, the highest court
of justice in the Island was the "Audiencla Territorial."
The Hon. José Conrado Hernéndez and Joeé Severc Qui-
fiones were members of that Court, the former as proprietary
Justice and the latter as acting Justice. Hernéndez had _
entered the judiciary since 1874 and on May 5, 1898 wae ap-
pointed to the v"Audiencia Territorial de Puerto Rico" after
serving an equal office in the Philippines. Quifiones was
all his life an eminent practicing attorney, and on Septem-
ber 31, 1898 was designated acting Justice of the "audiencia
Territorial de Puerto Rico."
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Notwithstanding that Hernéndez was older than Quifiones
both in the court itself and in the judiclary, when the of-
fice of Chief Justice of the Court became vacant Quifiones
was appointed, on October 37, 1898, to fill the place. The
"Audiencla Territorial® then became the Supreme Court of
Justice.

Thereafter, the same military government reorganized
the judiciary of the Island. The "Corte Suprema de Justicia®
wae abolished and the "Tribunal Supremo de Justicia" created
in its stead (Secs. 2 and 12 of General Order No. 118, series
of 1899). Quifiones was appointed Chief Justice and Messrs,
Hernéndez, Figueras, Nieto and Morera, Associate Justices.

On April 13, 1900 our first Organic Act was approved.
The Supreme Court reﬁained as it was, but it was provided,
among other things, that the Chief Justice and Assocliate
Justices should be appointed by the President with the ad-
vice and consent of the Senate (Secs. 33 et seg. of the Or-
ganic Act of April 12, 1900.) And President McKinley ap-~
pointed Quifionee Chief Justice and Hernédndez, Figueras, Nie-
to and Sulzbacher Associate Justices.

Chief Justice Quifiones died on March 6, 1909 and on
April 9O of the same year President Taft appointed Associate

Juetice Hernadndez Chief Justice of Porto Rico. Justice Her-

néndez had always been considered the oldest by reason of
his earlier service in the judiclary, but—tire=truvi=te=that
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became a member~of the Supreme Court creaxad by General Order
No. 118, of 1899}\and was laxer appoinked Associate Justice
by President MoKiniby, on tﬁh\same day aB Justi&ﬂ Hernandez

It does not appear that the fact that Hernindez was
considered the senior Justice was the ground upon which Pre-
gsident Taft based his appointment. Justice Herndndez possessed
excellent personal conditions for the office, and, besides, 1f
it is borne in mind that it was President Taft who made the
appointment, it may be concluded that although the above cir-
cumstance could be and in all probability was considered, ne-
vertheless it had not a decisive influence in the appointment.

Thus, there have been appointed only two Chief Justices
for Porto Rico. In the first case there was appointed a great
lawyer who ﬁad been an’acting judge only a month, over another
judge who had been twenty-five years in the judiciary. In the
second instance the appointment was in favor of the member of
the court who was considered the senlor Assoclate Justice.

Can it be held, under the foregoing facte, that there
is a established precedent in Porto Rico in favor of the senior
Justice? We maintain the negative.

our conclusion is based also upon the history of the
Supreme Court of the nation and that of the Supreme Court of
the Philippines.

The only case where an Assoclate Justice of the Supreme
Court has been appointed Chief Justice of the United States
was that of the appointment of Chief Justice White, and when
President Taft asppointed him Chief Justice he was not the
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senior Justice of the Court. The senior Assoclate Justice

-l

at the time was that eminent jurisf whose name was John
Marshall Harlan.

Eérly in the year 1920 the office of Chief Justice of
the %hilippines became vacant by the resignation of Mr.
Arellano who had occupied the place since 1901. Nelther
Mr. Torres, who was the senior Justice, nor Mr. Johnson
who was next to him, nor any of the Associate Justices
was appointed Chief Justice. The appointment was in favor
of Mr., Mapa, who had been an Assoclate Justice o% the court
but had ceased to be one of its members in 1913-when he was

appointed Secretary of Finance and Justice.

In further support of the adopted practice of upholding
the freedom of appoihtment by the President, the following
reasoning is submitted: =

A person may be fully qualified to be an associate Just-
ice and yet be lacking in faculties to discharge the duties
of the office of Chief Justice. The former is, to a certain
extent, a passive office. 1Its duties are well discharged by
making a conscientlous study of the cases submitted in the
solit“dg of the private office and delivering just and well-
foundgdgopinions. The latter requires besides a mind accus-
tomed to preside over "and conduct arguments, to convey 1ts

-
thoughts clearly and promptly, and demands an ﬂgﬁie construct-
ive and administrative capacity.
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